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on the facts from the ultimate crime, and a conviction for conspiracy 
will he sustained. 19 

The second exception includes a limited class of cases in which 
the parties are incapable of committing a conspiracy as a matter of 
law. Thus, since two parties are essential to a conspiracy, a husband 
and wife cannot be convicted for that offense where the common law 
doctrine of domestic unity prevails. 20 If, however, there is a third 
party to the agreement between the spouses, all may be liable. 21 

The final exception to the general rule is where there is a disability 
in fact, as where the nature of the ultimate offense negatives the in- 
ference that one or more of the defendants could have the mens rea 
necessary to a conspiracy for the commission of such offense. Thus, 
a trustee in bankruptcy cannot conspire with others to dispose of the 
bankrupt's property for the purpose of defrauding the trustee; 22 nor, 
it is submitted, can the injured woman be held for a conspiracy for 
her own seduction. This theory was recently urged in Solte v. United 
States (U. S. Sup. Ot 1915) 35 Sup. Ot. Rep. 271, in which the female 
defendant, and a man, were indicted for conspiring that he should 
transport her in interstate commerce for immoral purposes, contrary 
to the penal provision of the federal statute known as the Mann White 
Slave Act. 28 Both defendants were nevertheless convicted, since the 
Mann Act distinctly provides that criminal liability shall attach whether 
the person transported goes willingly or unwillingly. 24 The court clearly 
held correctly, since the words "with her consent" permit the presence 
of a mens rea in the woman necessary to the existence of the con- 
spiracy, and, as we have pointed out, it is immaterial whether or not 
she could have been held as a technical accomplice. The decision 
should have the necessary effect of doing away with the not infrequent 
attempts at blackmail which have resulted from the passage of the 
Act, and the supposed immunity afforded thereunder to the "victim", 
and the case is, therefore, in consonance with sound public policy 
as well as a logical application of existing law. 



Waiver of Privilege Against Self-Crimination. — The privilege 
of a witness against self -crimination, being personal, cannot be asserted 
for him or taken advantage of by a third party, 1 and may be freely 
waived. Since an ordinary witness can be compelled to testify, he 
never waives his privilege by simply taking the stand, 2 but does so 
by answering the criminating question. 3 When the accused, on the 

^Thomas v. United States (C. C. A. 1907) 156 Fed. 897; see Chadwick 
v. United States (C. C. A. 1905) 141 Fed. 235; United States v. Shevlin 
(D. C. 1913) 213 Fed. 343- 

"People v. Miller (1889) 82 Cal. 107. 

*See Kirtley v. Deck (Va. 181 1) 2 Munf. 10. 

H Johnson v. United States (C. C. A. 1907) 158 Fed. 69. 

^36 U. S. Stat, at L. 825, c. 395. The act has been held constitutional, 
as a valid exercise of the federal police power. Hoke v. United States 
(1913) 227 U. S. 308; see 14 Columbia Law Rev., 429, 431. 

"In 36 U. S. Stat, at L., at p. 826, occur the words "whether with 
or without her consent" 

'Morgan v. Halbsrstadt (C. C. A. 1894) 60 Fed. 592. 
'State v. Bond (1906) 12 Idaho 424, 433-435- 
'See State v. Lloyd (1913) 152 Wis. 24. 
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other hand, becomes a -witness, he by that very act waives his privilege, 
for, unlike other witnesses, he can refuse to testify in the first instance. 4 
A difficult question consists in determining the extent or scope to be 
imputed to these waivers. This involves, (1) how far do they extend 
as to facts relevant to the issue, (2) how far as to those facts which 
merely affect the credibility of the witness, (3) how far as to other 
trials involving the same issues. 

In the case of an ordinary witness, since there must be a separate 
waiver as to each point, the only question can be whether by answer- 
ing as to fact X he has waived it as to fact T. The American rule 
is that if he discloses part of a criminating transaction he thereby 
waives his privilege as to that particular transaction, and must disclose 
the whole of it; 5 while the English view is that an answer to one 
question never waives the privilege of demurring to others, and that 
at any moment he may refuse to testify further.? When the accused 
is a witness, there is more conflict of authority. Judge Cooley thinks 
that he should be permitted to stop at any point that he chooses, and 
that it must be left to the jury to determine the weight of an incom- 
plete statement. 7 But most courts refuse to give the accused this 
opportunity of retiring behind his privilege when hard pressed, and 
they permit such cross-examination as may be necessary to extract 
the whole truth concerning the facts brought forward by him on his 
direct examination. 8 Some even go so far as to hold that the waiver 
extends to all facts relevant and material to the issue, and that he 
cannot refuse to testify to any fact which would be competent evidence 
if proved by other witnesses. 9 

When the accused exercises his option to testify, he occupies the 
somewhat incompatible positions of accused and witness, and thereby 
exposes himself to questions admitted to impeach his credibility, which 
would otherwise be excluded. 10 Thus, like other witnesses, he may 
be questioned, in most jurisdictions, as to former arrests or convictions 
for crime, 11 although evidence of other crimes is of course inadmis- 
sible on the question of his guilt or innocence. Again, it has been 
held that confessions obtained under such circumstances as to be 
otherwise inadmissible, may be introduced under the pretext of 
impeaching his credibility by contradicting his testimony. 12 But it 
must be remembered that such inquiry is admissible only to impeach 
him as a witness. There is always danger that the jury will be 
influenced by such evidence in determining the defendant's guilt; and, 

'Powers v. United States (1912) 223 U. S. 303, 314. 

"State v. Bond, supra; see Foster v. People (1869) 18 Mich. 266. 

•Regina v. Garbett (1847) 1 Den. C. C. 236, 258; 3 Wigmore, Evidence, 
§ 2276. 

'Cooley, Const. Lim. (7th ed.) 447-449. 

'State v. Bartmess (1898) 33 Ore. no; State v. Kent (1896) 5 N. D. 
5i6, 547; State v. Bellard (1913) 132 La. 491. 

•Commonwealth v. Smith (1895) 163 Mass. 411, 430 et seq.; People v. 
Tice (1892) 131 N. Y. 651; Guy v. State (1899) 00 Md. 29; People v. 
Dupounce (1903) 133 Mich. 1. 

"People v. Brown (1911) 203 N. Y. 44. 

"Connors v. People (1872) 50 N. Y. 240. 

"Commonwealth v. Tolliver (1876) 119 Mass. 312; contra, Harrold v. 
Territory (C. C. A. 1909) 169 Fed. 47, overruling s. c. (1907) 18 Okla. 
395; Shephard v. State (1894) 88 Wis. 185. 
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although most courts regard this as a risk which the accused assumes 
when he elects to take the stand, 13 they have felt constrained to evade 
the rule in harsh cases, with resulting confusing decisions. There 
are conflicts as to what crimes are admissible to discredit the witness, 
and also as to the extent to which he can be questioned as to the details 
of such crimes. 14 This confusion possibly indicates the wisdom of 
the policy in those jurisdictions which exclude such evidence alto- 
gether. 18 There is of course no question of self -crimination where the 
witness is interrogated as to past convictions for which he^ is no 
longer punishable; but where he is asked to testify to criminating 
facts which will render him liable to punishment for other crimes, 
even the accused may retire behind his privilege, for it is going too 
far to hold that by taking the stand, he, any more than ordinary 
witnesses, should agree to lay bare every criminal act of his entire 
life. 19 

In the case of waiver of ordinary privileges, such as that of a 
patient or client not to have confidential communications disclosed, 
the waiver is held to be general and lasting, and not limited to a 
particular purpose or trial. 17 When the information has been once 
divulged, it cannot be again concealed, and the reason for the privilege 
is gone. But the privilege against self-crimination is different. In 
the recent case of People v. Cassidy (1915) 213 N. T. 388, the defendant 
had voluntarily appeared and testified before a committing magistrate 
as to a crime alleged to have been committed by him and other 
parties. At a subsequent trial of one of the parties, he asserted 
his privilege of refusing to testify; but the trial court compelled 
him to do so on the ground that he had waived his privilege. On 
appeal this was held to be error, and it was decided that the waiver 
of the privilege at the preliminary hearing did not waive it for 
the trial. Consequently, it was necessary to release the defendant 
in accordance with a statute providing that a person compelled to 
testify in violation of his privilege, could not thereafter be indicted 
or punished for the offense to which his testimony related. This 
decision is sound according to the great weight of authority, which 
even holds that testifying before a grand jury is not a waiver of 
the privilege at trial. 18 But although the accused cannot be compelled 
to testify in a second trial, his testimony previously given is admissible 
in evidence against him. 18 This fact suggests the distinction between 
the present case and the case of waiver of privileged communication 
above referred to. In either case, after the waiver is once given and 
the testimony once disclosed, it cannot be recalled. The physician 

"See State v. Peck (1888) 86 Tenn. 259, 265; Connors v. People, supra. 

u Cf. State v. Huff (1876) 11 Nev. 17; People v. Irving (1884) 95 
N. Y. 541; People v. Crapo (1879) 76 N. Y. 288; People v. Nelson 
(N. Y. 1911) 145 App. Div. 680. 

"See State v. Bartmess, supra, p. 123; State v. Witham (1881) 72 Me. 
531, 534- 

"See Baehner v. State (1900) 25 Ind. App. 597; State v. Kent, supra, 
PP- 551-553- 

"People v. Bloom (1908) 193 N. Y. 1. 

"Temple v. Commonwealth (1881) 75 Va. 892; contra, State v. Van 
Winkle (1890) 80 Iowa 15. 

"Powers v. United States, supra; State v. Glass (1880) 50 Wis. 218; 
State v. Eddings (1880) 71 Mo. 545. 
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may repeat his testimony at other trials, and the criminating evidence 
may likewise be used at other trials. But this is the extent of the 
waiver in both cases, and it is very different from; compelling the 
witness to give additional criminating evidence in new proceedings, 
and under different circumstances. The fact that some of this evi- 
dence may have been disclosed beyond recall is immaterial, as the 
question is whether the witness can be compelled to criminate him- 
self in another trial, and not how much evidence exists against him. 20 



Maritime Liens. — The validity of a common law lien is condi- 
tioned upon the retention of possession by the lienor. An equitable 
lien is merely a charge or duty, the performance of which is en- 
forced by a court of equity acting in personam. 1 A maritime lien, 
however, exists without possession, and is enforced in admiralty by pro- 
ceedings in rem. It is more in the nature of what the civil law terms 
an hypothecation, — '"The right which a creditor has in the thing of 
another, which right consists in the power to cause that thing to be 
sold, in order to have the debt paid out of the price." 2 The claim 
or contract out of which it arises, moreover, must be of a maritime 
nature, that is, must relate to the improvement or preservation of a 
maritime entity. 8 Services, however, are not maritime which are 
confined to the construction or original equipment of a vessel, 4 or 
which do not appertain essentially to things of the sea. 5 

Inasmuch as a ship is a wanderer, and touches at ports in foreign 
lands where neither the master nor the owner is acquainted, and on 
whose credit alone few would willingly furnish supplies or repairs 
to the vessel, courts of admiralty have held from the beginning that 
the ship was impliedly pledged for such as were necessary for the 

"Commonwealth v. Phoenix Hotel Co. (1914) 157 Ky. 180, 188-189. 

*3 Pomeroy, Eq. Jur. (3rd ed.) § 1233. 

= See The Young Mechanic (C. C. 1853) 2 Curtis 404, 410; Vandewater 
v. Mills (1856) 19 How. 82. It is true that an equitable lien is likewise 
analogous to an hypothecation, 3 Pomeroy, Eq. Jur. (3rd ed.) § 1233, but 
it can be enforced only by an action in personam and not by one in rem 
as in the case of a lien in admiralty. 

'Bottomry bond — see The Grapeshot (1869) 9 Wall. 129. Respon- 
dentia bond— see The Julia Blake (1882) 107 U. S. 418. Salvage — see The 
Launberga (D. C. 1907) 154 Fed. 959. Towage— see The J„ W. Tucker 
(D. C. 1884) 20 Fed. 129; The Mystic (D. C. 1886) 30 Fed. 73; contra, 
James Dalzell's Son & Co. v. The Daniel Kaine (D. C. 1887) 31 Fed. 
746; see The J. Doherty (D. C. 1913) 207 Fed. 997. Repairs— The Thomas 
W. Rodgers (D. C. 1912) 197 Fed. 772, affd. (C. C. A. 1913) 207 Fed. 
69; The O. H. Vessels (D. C. 1910) 177 Fed. 589, affd. (C. C. A. 1910) 
183 Fed. 561. Supplies— see Saylor v. Taylor (C. C. A. 1896) 77 Fed. 
476. Seamen's wages— The L. L. Lamb (D. C. 1887) 31 Fed. 29. Ad- 
vances — The Emily Souder (1873) 17 Wall. 666. The lien for advances 
is classified according to the rank of the lien discharged. The Wyoming 
(D. C. 1888) 36 Fed. 493. Stevedores' services— Luckenbach v. Pearce 
(C. C. A. 1914) 212 Fed. 388. 

'Construction contract — People's Ferry Co. etc. v. Beers (1857) 20 
How. 393; Edwards v. Elliott (1874) 21 Wall. 532. Original equipment — 
The United Shores (D. C 1912) 193 Fed. 552. 

'Watchmen— McGinnis v. The Grand Turk CD. C. 1862) Fed. Cas. 
8800; 14 Columbia Law Rev., 163. Mortgages — The Lottawanna (1874) 
21 Wall. 558; see The J. E. Rumbell (1893) 148 U. S. 1. 



